Loyola Consumer Law Review
Volume 11 | Issue 4

Article 3

1999

Readiness and Responsibility in the Year 2000: A
Look at Y2K Legislation
Martha A. Sabol
Beth Diebold

Follow this and additional works at: http://lawecommons.luc.edu/lclr
Part of the Consumer Protection Law Commons
Recommended Citation
Martha A. Sabol & Beth Diebold Readiness and Responsibility in the Year 2000: A Look at Y2K Legislation, 11 Loy. Consumer L. Rev.
217 (1999).
Available at: http://lawecommons.luc.edu/lclr/vol11/iss4/3

This Recent Legislative Activity is brought to you for free and open access by LAW eCommons. It has been accepted for inclusion in Loyola Consumer
Law Review by an authorized administrator of LAW eCommons. For more information, please contact law-library@luc.edu.

RECENT
LEGISLATIVE
ACTIVITY

by Martha A. Sabol
and Beth Diebold

Readiness and Responsibility in the Year 2000:
A Look at Y2K Legislation
After more than a year of
deliberations, the U.S. House and the
Senate have reached an agreement
regarding the provisions that will be
afforded by the Year 2000 Readiness
and Responsibility Act.' Also known as
the "Y2K Act," the bill is expected to be
approved by the President via the firstever "digital signing" of legislation.
The act is intended to establish
procedures for civil actions brought for
damages relating to the failure of
computer systems to successfully
transfer information from the year 1999
to the year 2000.2 Supporters believe
the legislation will allow companies to
pay more attention to the Y2K problem
itself without having to worry about
defending themselves in related
lawsuits.3 According to Stirling Adams,
corporate counsel for the network
software company Novell, "money
spent defending lawsuits is money
diverted from hiring employees who
could be placed on projects to develop
new technology, or enhance support
4
products."
The Year 2000 computer
problem, also known as the "Y2K bug"
stems from the historical design of
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computer programs that enabled
computers to recognize years in double
digits only. Manufacturers originally
devised this plan in order to reduce
both date-storage requirements and
operating costs. The two-digit format,
however, makes the year 2000
indistinguishable from 1900 or even
1800. A computer unable to recognize
that the "00" date code represents the
year 2000 may fail to transmit or
receive data, or it may fail to operate
altogether.
That's what happened to Mark
Yarsike, a Michigan business owner
believed to be the first in the nation to
sue over a Y2K problem.5 When a
customer attempted to pay for
products with a credit card that
expired in the year "00," Yarsike's
computer simply stopped functioning.
During the next 18 months, his
computer vendor made 200 service
calls to the business to fix
malfunctions. Yarsike brought suit
against the manufacturer, eventually
receiving a $260, 000 settlement.6
Yarsike, like other critics of the
Y2K Act, feels that "[g]overnment
shouldn't be involved" in the potential
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fear and many companies are reluctant
to acknowledge potential problems
from Y2K-related
that their computers and other
Critics, the most vocal of which have
consumer products may cause.14
included small-business owners who
Experts believe that this lack of
rely on computers and computer
software for business management and acknowledgment could result in an
explosion of "millennium bug-related
trial lawyers, argue that the threat of
litigation" that could exceed $1 trillion
lawsuits may be the best incentive for
encouraging companies to uncover and in costs to consumers and businesses'
Because the magnitude of the problem
correct potential problems." After all,
is simply unknown at this time,
says Mark Mandell, president of the
Congress has struggled to develop
Association of Trial Lawyers of
explosion of lawsuits that may result
complications.7

America, "[tihey created the problems."9
Placing limitations on the liability of
computer and software manufacturers
prevents these entities from having to
answer for their mistakes, denying
consumers an adequate remedy for the
harm caused. 10
Currently, approximately eighty
(80) Y2K-related lawsuits have been
filed in the United States, even though
the actual nationwide impact of the
Y2K problem remains to be seen."
Some technicians predict that
widespread computer failures will
occur across the United States causing
power outages, stalled assembly lines
and suspended financial transactions;
others fear that the sheer number and
extent of potential computer glitches
could be enough to put the Untied
States into an immediate recession.'2
However, there are also those who feel
that the efforts made so far to circumvent
the potential problems may be
adequate enough to ensure a nearly
disruption-free transition into the new
3
year.
Nonetheless, the threat of
litigation has resulted in a climate of
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"solutions" to problems that have not
yet arisen.' 6 Consequently, the legal

ground rules set forth in the Y2K Act
will determine the extent of corporate
and individual liability if and when the
computer glitches actually do occur.
Throughout the Congressional
hearings, a legislative tug-of-war has
ensued among those vying for more
comprehensive protection of consumer
financial interests, thus subjecting
technology companies to greater
liability risks, and those who would
limit the liability of computer
manufacturers, protecting these entities
from possible financial destruction.
Although President Clinton has
repeatedly stated that he would veto
any bills which he felt did not
adequately support the interests of
consumers, corresponding corporate
interests required Congress to perform
a delicate balancing act between the
rights of citizens and the rights of
businesses.' 7 The resulting Y2K Act is

the product of Congress' efforts; it is a
balance of provisions designed to serve
the interests of both consumers and the
industry, where both make good faith
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efforts to ensure Y2K compliance. 8
Congress' First Attempt at Y2K
Legislation
In 1998, Congress passed the
Year 2000 Information and Readiness
Disclosure Act, 19 intending to address
potential Y2K issues by increasing
public awareness.2 ° The act allows
companies to share information
regarding preparational strategies with
partners and consumers without fear
of being sued for disclosure, and limits
the use of Y2K disdosure statements in
a court of law as an admission of
liability against the maker of the
statements.2 ' Those who share
information are protected against
liability for false, misleading or
inaccurate statements, barring dear
and convincing evidence that the
statement was made knowingly, and
the law exempts from coverage any
Y2K disdosure statement made by a
seller in an effort to sell his product or
service unless written notice of these
provisions is given to the potential
buyer.22
The Year 2000 Information and
Readiness Act was considered by many
to be merely a "first step" in
addressing possible Y2K-related
complications. 23 Critics contended that
the act, "wasn't worth the time that
Congress put into it." 24 It did not
address the possible legal gridlock that
might result once the date changes and
the glitches actually occur, causing
many to request that Congress develop
more legislation to address additional
legal concerns resulting from Y2K
complications. 25 Harris N. Miller,
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president of the Information
Technology Association of America
expressed many of these concerns,
testifying to the importance of
legislation which would reduce the
level of litigation itself.26 Extensive
litigation, Miller pointed out, "will
only clog the court system; keep truly
harmed plaintiffs from getting quick
redress; expose companies to public
criticism; damage relations; destroy
supplier relations; and divert attention
and energy from technical
corrections. "27
The Next Step: The Year 2000
Readiness and Responsibility Act
In February 1999, Congress
responded to the call for additional
legislation, referring the issue to
various Congressional committees for
bill proposals and hearings. Although
three different proposals were initially
presented, all helped to establish a
foundation upon which later issues
could be developed. 28 Many basic
provisions of the current Y2K Act arose
from these proposals.
First, while the Y2k Act certainly
does not prohibit litigation, its intent is
to encourage technology companies to
avoid potential litigation altogether by
addressing Y2K-related problems
before January 1, 2000. 29 Where
companies do become involved in later
litigation, despite attempts to address
potential problems in advance and
their ability to establish that they took
protective measures, the chances of
punitive damages being awarded to
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the plaintiff are greatly reduced.'
The "avoidance" language was
relied upon in each of the initial
proposals, gaining fairly widespread
acceptance from the beginning. In
keeping with the established intent, a
provision was later added that entitles
plaintiffs to punitive damages only
where they are able to show by "dear
and convincing evidence" that the
defendant's acts caused the harm.3 '
Hence, although advance precautions
may be insufficient to avoid all
litigation, such precautions may make
the burden more difficult for the
plaintiff, enabling defendants to avoid
any risk of punitive damages. Plaintiffs
have also been assigned a duty to
mitigate, prohibiting them from
collecting damages for harm that could
reasonably have been avoided through
their own actions.32
Another issue, perhaps the most
hotly-contested issue surrounding the
Y2K Act has the been the attempt to
place caps on punitive damages. While
all three of the initial proposals
addressed this concern, each differed
widely in the extent to which liability
should be limited, and the hearings
regarding this issue in both the House
and Senate took up a significant
portion of the total time spent
developing the bill. 33 The final version
of the act limits the level of liability
that can be assessed against a
defendant to the lesser of either three
times the amount awarded for
compensatory damages or $250,000.
For purposes of this section of the act, a
defendant is defined as one who: (A) is
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sued in his or her capacity as an
individual and whose net worth does
not exceed $500,00; or (B) is an
unincorporated business, a
partnership, corporation, association,
or organization, with fewer than 50
full-time employees. 34 The Y2K Act
does not limit the amount of punitive
damages that can be awarded against a
large corporation. 35
This reflects a significant
difference from earlier proposals. The
bill submitted by the House Judiciary
Committee, for example, completely
eliminated the plaintiff's ability to
recover punitive damages altogether,
while the original House-approved bill
placed the above liability restrictions
on all businesses, large and small.
President Clinton took issue with the
initial version of the House-passed bill,
it was the punitive damages cap that
garnered a "promise" for veto.3
Third, the Y2K Act entitles all
defendants to a 90-day prelitigation
notice, giving the defendant the
opportunity to fix Y2K failures and/or
consider arbitration measures before
complaints proceed to trial. 37 Litigation
is discouraged simply by the fact that
remedies may be obtained more
quickly and cheaply when parties
resolve disputes themselves.
A fourth issue, proportionate
liability, involves another significant
issue provided for by the Y2K Act. This
section abolishes joint and several
liability for the purposes of Y2K-related

litigation only and sets forth the general
rule that defendants are accountable
only for their proportionate share of
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liability3 Exceptions to this rule do
exist, and the White House suggested
these execptions to make sure that
ordinary consumers were protected
and "bad actors" were not rewarded.
For example, this section of the act
does not apply in cases where the
defendant either acted with specific
intent to injure the plaintiff or
knowingly committed fraud.39
Finally, the so-called "sunset
provision" denies the Y2K Act any
force and effect on actions stemming
from any harm occurring after January
1, 1993. 0 The provision was important
because it encouraged much of the
legislative opposition to eventaully
support the final draft of the act. House
Representative John Conyers (D-Mich.)
Testified, "I can support this legislation
because it represents a one-time Federal
response to a unique nationwide
problem relating to possible Year 2000
computer failures and does not serve in
any way as precedent for broaderranging changes in our tort laws. "41
Today: Current Response to the
Y2K Act
The final Y2K liability
legislation received much support. In
the House and Senate, the bill was
supported by lopsided margins, with
the final House vote at 404-24 and the
Senate vote at 8118. 42 The White House
also gave its official "blessing" to the
bill.43 White House Press Secretary Joe
Lockhart stated, "[wie got the kind of
changes that we needed to narrow the
bill and make it more about the Y2K
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issue and less about a broader tort
reform agenda.""
The American Tort Reform
Association ("ATRA") commended the
White House and Congress on
reaching an agreement on Y2K issues
while managing to avoid tort reform
legislation. 45 According to ATRA
President Sherman Joyce, "[i]t is
important to note that the legislation
does not bar recovery for damage but
does put in place a series of rules such
as limiting punitive damages and
requiring plaintiffs to give a company
90 days to ... fix ...Y2K problems [that
must be followed prior to litigation]."46
Other groups supporting the act
include the U.S. Chamber of
Commerce as well as a broad coalition
of potential plaintiffs and defendants,
corporations and small businesses
47
alike.
It is perhaps the Senate minority
which has voiced the strongest
opposition to the legislation. "The
consumers are getting the shaft....
This is a shabby performance," said
Senator Ernest Hollings (D-S.C.). 48
Senate Minority Leader Daschle
commented on the National Federation
of Independent Business's support of
the Y2K Act, "[t]hey may have to eat
their words on this one because I
believe the people who could be in
greater peril are small businesses." 49
Daschle argued that the Act will likely
"miss the mark" on prevention of Y2Krelated litigation and may have
unintended consequences, particularly
for small businesses.50
Of course, whether or not the
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Y2K Act accomplishes its intent, and
what the consequences will be, remain
to be seen.
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